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FOR INVESTORS, UCITS IS A GUARANTEE THAT THE
STRUCTURE IS MEETING THE HIGHEST STANDARDS
OF GOVERNANCE. FOR MANAGERS, IT SIGNIFICANTLY
FACILITATES THE PLACEMENT WITH INVESTORS

22 hfmweek.com

JEROME WIGNY, ELVINGER HOSS & PRUSSEN

primarily at issuers. The focus now is on Ucits IV and the
AIFM Directive. In addition to these initiatives, the credit
crisis, and in particular the Madoff affair, has led to a real
questioning in Europe of the role of the depository bank. In
Luxembourg, the Commission de Surveillance du Secteur
Financier (CSSF) were very clear in their position that, even
with a failure in the sub-custodian network, the depository
bank is generally obligated to return the assets in their cus-
tody. Banks and financial professionals have all reviewed
their custodial networks and the protection of client assets
is absolutely foremost in our minds.

CL: Some politicians may argue that the AIFM Directive is
addressing the demand for transparency and higher secu-
rity. At a practitioners’ level, we have seen new best practices
firming up which include the generalisation of the use of
third-party administrators, the implementation of inde-
pendent pricing and the use of more regulated domiciles
with higher disclosure requirements.

JW: All Luxembourg funds are regulated. When there is a
crisis, regulation does not only benefit investors. It also
helps promoters/managers take the right decisions, thus
avoiding liability. Over the past months, the Luxembourg
regulator has also been ensuring that fund directors have
adequate expertise and are well aware of their obligations.
MB: Luxembourg is very efficient in terms of regulatory
changes. The government understands the importance of
the financial services industry and is complemented by the
proactive local industry association, the Association of the
Luxembourg Fund Industry (Alfi), and a very competent
regulator, in the CSSE.

HFMWeek: How are Ucits playing a role in the current mar-
ket? Is there an upswing in investment in these structures
in Luxembourg?

TD: At the end of 2009, Alfi published data demonstrating
the evolution of Ucits-style hedge fund structures in Eu-
rope. The results showed that, of the 646 funds of this type
in Europe, 263 were domiciled in Luxembourg, an increase
of 41% from 2008. In the wider Ucits market, the value
of Luxembourg-domiciled funds has risen to over €2trn,
which makes Luxembourg the second largest fund domicile
globally, after the United States. Hedge fund promoters and
investors take confidence from the size of the Luxembourg
market as well as its developed cross-border distribution
channels.

CL: There is clearly an increasing interest in Ucits structures
from hedge fund managers. While we traditionally associate
Ucits products with retail distribution and passporting op-
portunities, hedge fund managers are primarily interested in
Ucits products for the fact that it is the best known and most
accepted brand with investors worldwide. Whether this is
justified or not, the Ucits brand stands for liquidity, trans-
parency and good governance, which are attributes that are
highly valued by investors in the post global financial crisis
environment.

Though one has to realise that the restrictions on invest-
ment policy that go with Ucits products are limitations on
the potential returns of a fund.

JW: The interests of investors and promoters/managers con-
verge towards Ucits funds. For investors, a Ucits fund is a
guarantee that the structure is meeting the highest standards
of governance, and is, in particular, subject to independent
oversight. For promoters/managers, it significantly facili-
tates the placement with investors.

MB: 1t is worth remembering that the European Ucits Di-
rective was first adopted in 1985 and transposed into Lux-
embourg law in 1988, so Ucits have enjoyed outstanding
success over the past twenty years and have been the cor-
nerstone of the development of the European investment
funds industry. Nevertheless, in the context of hedge funds,
they are slightly overrated and, although several have been
established, there is a limitation to hedge fund strategies that
can be utilised within a Ucits fund. Finally, the thought that
a Ucits provides protection is negated by the fact that several
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Ucits were invested in Madoff, therefore regulation does not
protect against bad investment.

HFMWeek: What future opportunities are represented by
the arrival of Ucits IV legislation?

TD: We will see greater pooling of assets with master-feeder
structures. Luxembourg is extremely well positioned to
capture an upswing in the ‘master’ structure as investors in
member states use ‘feeder’ funds to access our funds. The
ManCo passport will also be cross-border so member states
will have to work more closely together to integrate effec-
tively. The Key Information Document should standardise
the offer document process and help expedite approvals.
Regulatory harmonisation should also expedite fund au-
thorisations and increase products available to investors in
each member state, so despite some layers of complexity,
more business will be generated across Europe as a whole.
CL: The two main goals of Ucits IV are to facilitate the no-
tification procedure within the EU and also foster the con-
solidation of the industry by facilitating fund mergers and
authorising the use of master-feeder structures. Given the
way hedge fund managers have used the Ucits framework so
far, Tam not sure this will have significant direct implications
for the hedge fund industry.

JW: Ucits IV should not have much impact on the matter.
Except that it will further enhance the advantages of the
Ucits regime.

MB: The new measures in the Ucits IV Directive will allow
asset managers to operate freely throughout the region, with
asingle authorisation from one of the 27 EU member states.
It should also facilitate cross-border fund distribution and
provide greater protection for the investor. How asset man-
agers take advantage of Ucits IV will depend on their size,
business model and strategy, as well as variation in local cul-
tures and tax systems.

HFMWeek: Have you seen an increase in redomiciliation
from offshore locations to Luxembourg? How do you ex-
pect this to play out in the future?

TD: While there has been much discussion on this topic,
funds are not redomiciling on any great scale. Some promot-
ers have launched, or are considering launching, onshore
structures, usually in tandem with offshore vehicles which
suit the jurisdiction or profile of their present investors.
Most promoters are waiting for the final outcome of the
AIFM Directive before deciding on any changes in jurisdic-
tion and product offering.

CL: Luxembourg offers a simple, straightforward process for
the redomiciliation of investment funds. All types of invest-
ment vehicle can be redomiciled - including trusts, which
can be merged into Luxembourg-domiciled structures even
though they are notlegal persons. During the past five years,
over 540 fund units, totalling €140bn ($173bn) in assets
under management, have been redomiciled to Luxembourg
from both offshore and European jurisdictions.

While one can expect this redomiciliation trend to con-
tinue and even amplify to some extent, we can also antici-
pate that a lot of larger managers will have various products
co-existing in different locations to cater for the diverse re-
quirements of their investors worldwide.

JW: There is a clear trend towards an increased use of regu-
lated funds. Redomiciliations are still unmaterial in terms of
percentages. However, one should take into account the fact
that many parallel structures are being established in Lux-
embourg, either as Ucits or Sifs. Many consider this as a first
step towards redomiciliation, as certain types of investors
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put pressure on managers to establish a regulated structure.
MB: The short answer is yes, but the volume is relatively
low. Many asset managers of non-Ucits recently contacted
their legal council and administrators in order to learn what
advantages redomiciliation would bring, but even the best
regulations will not protect investors from bad investment,
if not duly followed. Many managers decide to set up a new
fund in Luxembourg or in other European jurisdictions,
without actually closing or moving their offshore vehicle,
which results in managers giving investors a choice between
amore and less regulated environment.

HFMWeek: Finally, is Luxembourg continuing to meet
the needs of the global hedge fund industry? How do
you expect the AIFM Directive to shape the future of
Luxembourg?

TD: Luxembourg is continuing to meet the needs of the
global hedge fund industry. Most industry participants in
Luxembourg are focused on servicing the alternatives asset
classes; service providers, legislators and the regulator are
all moving in the same direction, growing this sector with a
strong measure of oversight. There is an outstanding frame-
work with an extremely impressive body of multi-lingual,
talented people who are used to dealing with almost every
asset class and every investment jurisdiction.

The AIFM Directive is seen in Luxembourg as an op-
portunity for growth and the further development of the
country’s funds industry. It will be interesting to observe the
convergence of Ucits and non-Ucits products. Luxembourg
has the expertise to affect this convergence.

The challenge comes on the servicing side. Luxembourg
has traditionally serviced retail Ucits products, requiring
industrial levels of electronic processing. There is a defi-
nite operational shift in approach when dealing with hedge
funds. The winners on the provider side will be those with
the systems that can deal with both the complexity and the
volume, and have professional client service teams to fully
integrate and customise their service offering.

At Maples we are client facing and service oriented and
we are looking forward to helping our clients develop their
business in Luxembourg.

CL: It is too early to predict the implications of the AIFM
Directive as long as the final text is not known. Regardless
of that, Luxembourg will continue to offer a wide range of
alternative vehicles to meet the entire spectrum of the hedge
funds industry requirements. Along with the traditional
Luxembourg local players, Luxembourg can now also offer
highly specialised fund administrators, such as Apex, which
have experience of serving hedge fund managers.

JW: Luxembourg is not in favour of the AIFM Directive. It
will, however, be ready to meet the requirements and ex-
pects to benefit from the new regime. The Directive will of-
fer a passport to managers and their funds. The passporting
of funds is Luxembourg’s main expertise.

MB: Luxembourg has brought in two important laws
with regard to the fund industry: the Sicar (société
d’investissement en capital & risqué) law, and the Sif law.
Luxembourg recognised that alternative asset classes were
gaining in volume and attractiveness and so, in response,
created a framework which is perfect for these kind of
investments.

Luxembourg will benefit from AIFM, but the Directive
may actually impose a disproportionate regulatory regime
on managers of alternative funds that are not authorised
Ucits and which are intended only to be available to sophis-
ticated investors. Il
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