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What has been the impact and impli-
cations of the British Virgin Islands'
Business Companies Act (BCA) for the
hedge fund industry?

Daniel Cann (DC): The impact of the new
BCA has been negligible in terms of new
business. The relatively minor administra-
tive changes that have occurred do not
matter to fund managers who simply want
to be able to create and manage their fund
structure. The ongoing implication is, of
course, the ability to be able to sell added
products to clients, such as segregated
portfolio companies (SPCs), thanks to more
modern and technically sound legislation.
Ruth Chadwick (RC): The main impact of
the BCA has been the extension of the use
of SPCs to mutual funds. This has been
well received by the hedge fund indus-
try and BVI SPCs are increasingly being
utilised for hedge funds. The regulations
governing the use of SPCs for mutual
funds are simple and effective. There

are a number of other minor provisions
under the new legislation which posi-
tively impact hedge funds. For example,
the abolition of par value shares and the
need to set out the number of authorised
shares for classes and series of shares.
Other tangible and real improvements
relate to the solvency tests for distribu-
tions and redemptions, which are now far
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Where the industry

on growing

more flexible and straightforward under
the BCA. Other than these, the impact of
the BCA on the hedge fund industry has
not been huge, particularly since vari-
ous provisions previously available under
the International Business Companies
Act have been retained in the BCA. For
instance, the provision that permits the
amendment of Memoranda and Articles of
Association by a resolution of directors.
Mark Chapman (MC): The BCA was intro-
duced seamlessly in January 2005, and
from that date it was business as usual for
all existing BVI funds.

In terms of impact, the introduction
of the SPC has given both existing and

‘The distinction
between public,
private and

professional funds
is a core strength
of the BVI’

Ruth Chadwick, BVI Financial Services

start-up funds the opportunity to use the
concept of creating segregated portfolios
of assets and liabilities in a single legal
entity. Just imagine the economies of
scale for a single entity with over 200 seg-
regated portfolios - a structure recently
established for one of the largest UK
investment houses. With this, the BVI has
been able to remain at the forefront of the
hedge fund industry as it continues to pro-
vide innovative vehicles that are construc-
tive, effective, practical and cost efficient
for its users.
Tim Clipstone (TC): The transition of all
BVI companies to the BCA is ongoing,
but it is proving to be a smooth and popu-
lar change, building on the success and
popularity of the International Business
Companies Act (IBCA).

All new funds incorporated as companies
in the BVI since 1 January 2006 have been
incorporated under the new BCA and have

been able to take advantage of the new
company structures offered by the new act.

All existing fund companies may re-
register voluntarily under the new act
by 30 November 2006, or be automati-
cally re-registered under the new act on
1 January 2007. In our view, most fund
companies should be able to rely on the
automatic re-registration route, as this
route grandfathers certain key elements of
the old act, including the provisions relat-
ing to par value shares and share capital
maintenance which would otherwise have
required a change to the Memorandum
and Articles of Association of the old
act companies.

The BCA has built on the old IBCA by
providing managers with more flexibility,
including the ability to utilise SPCs and
no par value shares as standard with no
requirements to account for share capital.
In addition, the act has updated or clari-
fied many of the formal procedures.

These include a clarification of the conflict
of director’s interest provisions, as well as
an explicit statement of which powers
may be delegated by the directors to
agents. The new act also provides some
comfort to shareholders by granting an
unfair prejudice remedy similar to that
existing in the UK.

Overall, we have already seen a number
of innovative fund structures being cre-
ated using the more flexible BCA company
provisions, in particular using the robust
legislative framework of the SPCs, without
any reduction in the popularity or utility
of the more standard companies limited
by shares.

What is unique about the hedge fund
industry in the BVI and what are its
core strengths?

RC: The hedge fund industry has grown
substantially since the introduction of
mutual funds legislation in the BVI.
Currently, there are over 2,400 active
funds in the BVI, mostly professional
funds. The distinction between public,
private and professional funds is a core
strength of the BVI. It is a distinction that
other jurisdictions, such as the Cayman
Islands and the Channel Islands, have
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adopted, or are intending, to adopt. This
distinction between fund types allows
a differentiated approach to regulation,
wherein a relevant level of regulation is
applied to respective categories of funds.
As a result, the BVI has been able to
achieve efficiency in regulation which
facilitates the commercial reality of having
a hedge fund up and running in a timely
manner. In fact, the distinction has per-
mitted an average turnaround time, for
the recognition of a private or professional
fund, of 48 hours (assuming the applica-
tion is in order). In addition, a profession-
al fund is permitted to commence business
up to 14 days in advance of recognition
being granted, thereby facilitating the
launch of such a hedge fund immediately
after incorporation.

www.hfmweek.com

One of the strengths of the BVI is that
it is a world-renowned domicile of incor-
poration and this combined with the clear,
concise and differentiated regulation, per-
mits a hedge fund to be established in an
efficient and timely manner.

Unlike some other jurisdictions, the
BVT’s regulatory regime for hedge funds is
not extra-territorial. That is, the BVI does
not require any of the functionaries of a
BVI hedge fund to be domiciled here. In
essence, this is recognition of the multi-
nationality of hedge funds and, therefore,
allows the functionaries to be domiciled
in recognised jurisdictions or anywhere
that has a prudent system of regulation
for fund business. Moreover, by simply
providing services to a BVI fund, func-
tionaries domiciled outside the BVI are
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not required to be licensed or otherwise
authorised in the BVI.

Another key strength of the BVI is
that it is a niche market where small- to
medium-sized fund administrators are
domiciled. This may be critical for start-up
funds, which require specialist attention
and extended fund administration services
of a world-class standard. Unlike funds
in many jurisdictions, which are home to
major fund administrators who essentially
act as NAV processing bureaus, funds set-
ting up in the BVI can have the benefit of
administrators who are very hands-on and
practically involved in the administration
requirements of the fund. Equally, a
number of the larger, well known admin-
istrators are also based in the BVI.

MGC: The uniqueness of the BVI hedge fund
industry is its diversity in size, complexity
and geography. The funds that we serve
may be start-ups with just a few million
dollars in assets or they may be billion dol-
lar funds. Our service providers’ approach
is to treat all funds with the same level of
importance, as today’s incubator may be
tomorrow’s golden star. In terms of com-
plexity, we are often challenged by new
derivative products, but with help from
the likes of Bloomberg, our people keep
abreast of even the most esoteric invest-
ment. As for geography, our core business
at Deloitte is the USA and Europe, but
new emerging markets continue to surface
and often represent our greatest challenge.
TC: The BVI's hedge fund legislation does
have a number of unique features which
may tip the balance in any fund manager’s
decision as to where they should domicile
their fund, such as the ‘grace period’ allow-
ing professional funds (i.e. those restricted
to investors who qualify as ‘professional
investors’) to commence business for up to
14 days before being required to be recog-
nised, or the fact that BVI funds do not
require a BVI audit sign-off. However, it is
fair to say that the BVI’s regulatory regime
is largely comparable to the regimes of its
main competitor jurisdictions and enjoys
a very high international reputation. In
addition, with most of the major off-shore
law firms represented in the BVI and
actively expanding their practices, there is
no shortage of talented lawyers.

Where the BVI really scores is that it
is significantly less expensive to establish
and maintain domicile in the BVI than in
its competitor jurisdictions. Legal fees to
establish equivalent funds tend to be lower
and the current annual fund and corporate
registration fees are considerably lower
than the BVI’s main competitors.

In addition, many who have experienced
the regulatory procedures for establish-
ing new funds in both the BVI and other
jurisdictions comment that the process in
the BVI is more straightforward and that
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the BVT’s FSC has a quicker turnaround.
The BVI is also unique in that its hedge
fund industry was built on the back of the
BVI being a hugely popular and highly
respected offshore corporate domicile.
This has been strengthened by both the
new act and by the recent modernisation of
the insolvency laws such that its corporate
structures in particular have the benefit

of a strong legal infrastructure. This has
been highly successful and very important
in the past and will continue to be so, but
the BVI hedge fund industry is looking to
place more specific legislative and regula-
tory emphasis on fund regulation and new
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geography’

Mark Chapman, Deloitte BVI

types of products to be offered to make
sure that it continues to be excellently
placed to deal with any new developments
in the offshore hedge fund market.

DC: The BVI is the second-largest offshore
fund centre after Cayman. The reason a
small island such as ours can achieve such
recognition is due to good regulation cou-
pled with financial stability and excellent
legal structure. In addition, the BVI has
lower cost entry barriers, allowing small-
and medium-size managers the ability to
launch funds without the prohibitive costs
of other jurisdictions.

ML: Lower formation and ongoing fees are
clearly a factor that has increased the popu-
larity of the BVI. In many cases, the cost
advantages carry over to lower legal, audit-
ing and administration charges as well.

In addition to these formation and
operating savings, the BVI is more conve-
nient in certain ways for the investment
manager. For instance, the BVI does not
require a fund to have at least one direc-
tor residing in the territory. Additionally,
the audit sign-off of the fund’s financial
statements need not be performed by a
BVI-based firm. Though Tortola has many
highly reputable and competitive direc-
tors, auditors and other service provid-
ers, the existence of choice and flexibility
makes the BVI more attractive to the
investment management community.

With lower start-up fees than its main
rivals, is BVI better-known for its small- to
medium-size managers?

TC: While this would seem to be logical,
this is not necessarily borne out by our cli-
ent base, many of whom are major institu-
tional banks and large independent hedge
fund managers. The BVI does attract
small- to medium-size managers and it is
ideally suited for managers wishing to set
up new funds quickly and economically.
However, the larger managers appreciate
that there is much to offer in the BVI and
as such use the BVI as the domicile for
many of their funds and see the island as a
genuine alternative to other jurisdictions.
MGC: The BVI model is the envy of our
rivals, and who could blame them. For
half the cost of Cayman, for instance, fund
managers get a similar level of service

and transparency. You are right that this
makes BVI very attractive for small- and
medium-size managers. What is good
about this is that small managers from a
couple of years ago are now managing bil-
lions. For example, Jolly Roger Offshore
Fund started in 2003 and at the end of its
first year its assets were $17m. By 2004
those assets had grown to $154m and by
2005 they had over $900m.

ML: The BVTI has a higher proportion of
funds that are small to medium in size
compared to other alternative investment
jurisdictions, but the jurisdiction’s growth
in recent years skews this figure. There

is also growing representation by larger
funds. Some of these funds are closing to
new investors because they have reached
their target capacity. The larger funds are
well known and contribute significantly to
the territory’s visibility and ascendance as
a hedge fund domicile.

DC: The BVI is certainly the most cost
effective jurisdiction for small- to
medium-size managers to launch their
funds. Of course, as the BVI is so well
recognised as an offshore fund jurisdic-
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tion, it also attracts many larger fund
managers, especially as all the top offshore
law firms are here advising their clients
to do so.

RC: It is true that the regulatory fees for

a hedge fund are much lower in the BVI
than in most competitor jurisdictions.
Where cost is a significant factor, then
this obviously benefits the BVI. However,
the BVI attracts hedge funds of all sizes,
because of the ease of incorporation and
the flexibility of the regulation. Other fac-
tors which mean that the BVI is a
jurisdiction of choice for hedge funds
include inter alia, the strength of the
infrastructure, the lack of black-listing
the partnership between the private and
public sector and the excellent legislative
framework, including, for instance, the
insolvency legislation.

Does the presence of a global player such
as Fortis, who recently acquired Hedge
Fund Services, add to BVI's appeal?
ML: The BVI is maturing as a hedge fund
jurisdiction and lacked a recognised global
brand name in the fund administration
business. BVI funds that reach the $100m
level find that they become visible to a
larger group of prospective investors,
including institutions and large family offic-
es. These investors are reasonably particular
about a funds’ administrator and they value
the high level of due diligence that is
performed by Fortis Prime Fund Solutions.
The market for hedge fund administra-
tion is more varied than many invest-
ment managers realise when they start
their fund. Administration services may
be characterised by the two terms of
‘full NAV’ and ‘NAV light’, which con-
vey, respectively, the difference between
administrators that reconcile client port-
folios daily from those which accept the
month-end fund portfolio composition
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from the prime broker. For a $20m fund,
this distinction in the service level may not
be important, but if the manager expects
to raise assets rapidly, they need to be
aware that experienced institutional inves-
tors are likely to raise concerns in relation
to a ‘NAV light’ administrator.

A benefit associated with a bank-owned
administrator is that the investment man-
ager can build upon the fund administra-
tion relationship. Fortis, for example,
can bring additional services to a BVI-
domiciled fund such as in-house bank
accounts, custody, liquidity and leverage
facilities for funds of hedge funds, futures,
options and equity clearance and foreign
exchange. Leveraging an existing
relationship saves time and empowers
the investment manager.

MGC: An operation like Fortis does not
make such a move lightly and it has clearly
seen a competitive edge that BVI can add
to its armoury. Yes, of course the presence
of Fortis will lend credence to the BVI
with its position as global number-one in
the fund of fund marketplace. They have
billions of dollars in leverage and liquidity
facilities globally that they make avail-
able to their clients and their systems are
second to none, permitting clients to input
subscriptions and redemptions into under-
lying hedge funds. The beauty of Fortis
being here is, firstly, that more global play-
ers will come and secondly, our boutique
administrators, and there will be more of
those too, can continue to serve their cli-
ents side-by-side an industry leader. And
don’t forget that CITCO, reported to be the
largest single fund administrator, already
has a significant presence here in the BVI.
DC: We are fairly sure other large adminis-
tration companies are due to follow Fortis.
Its presence, and future players in the
market, can only add gravitas to the BVI
as an administration centre, which can
only be good for all of us.

RC: The arrival of Fortis in the BVI is defi-
nitely viewed positively, as it reinforces the
increasing strength of the infrastructure
here. It also signals the long-term faith
that this administrator has in the BVI as

a jurisdiction of choice for the establish-
ing and administering of hedge funds.
Indeed, Fortis has heralded the arrival of
other BVI-based administrators and it is
expected that more will follow suit, dem-
onstrating that there are solid grounds for
basing hedge funds in the BVI.

TC: It is always positive for the strength
and reputation of a jurisdiction to have
internationally respected institutions
choosing to establish a presence and I am
sure that the whole of the funds industry
in the BVI welcomes their decision. It
comes in the same year as KPMG re-
opened their office here, joining Deloitte,
Ernst & Young and BDO, and strengthens
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the professional skills base in the BVI.
This is a positive trend, especially coming
shortly after the establishment of offices in
the BVI by most of the major offshore law
firms to compliment Harneys’ long estab-
lished presence in the BVI.

While BVI funds are not required to
have any functionaries, whether they be
managers, auditors, administrators or
custodians based in the BVI, the presence
of the likes of Fortis, the international
accounting firms and the major offshore
law firms has greatly increased the num-
ber of options that managers have when
choosing a domicile and their arrival has
expanded the professional support avail-
able to managers in the BVI.

The global shortage of skilled profession-
als in the fund servicing industry is now
starting to be felt. How does BVI ensure it
doesn’'t harm its hedge fund industry?
DC: The BVI is an extremely beautiful
island and the standard of living is very
high. Therefore, so long as we are compet-
itive with our wages we should still be able
to attract good labour. However, there has
to be an onus on the government to ensure
the local community will contribute long-
term to our industry in the same way they
have in other jurisdictions.

RC: There is definitely a global shortage

of skilled professionals. However, the

BVI remains attractive to suitably quali-
fied individuals, most notably because of
the depth, strength and performance of
the industry here. The government and
the people of the BVI are proud of their
industry and invest resources in ensuring
that they themselves gain suitable qualifi-
cations and experience to ensure the long-
term continuity of the industry in the BVI.
MC: On the contrary, the BVI has been
able to successfully tap the global human
resources market without any adverse
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